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CHAPTER I. 


\Chat is law ? 

Every law is a command. It proceeds 
from persons possessing power to those who 
are under their authority and obliges them 
to do or to forbear from a class of acts, and 
threatens them with evil if it is disobeyed. 

If the Government commands that no one 
Shall steal a thing, the order is law. But if a 
person orders his servant to clean his room 
every day, it is not a law, because the 
order refers to a particular individual and 
to a special act. Acts or forbearances of a 
.class are ordered generally by a law, while 
acts of a specific nature are ordered or for- ] 
bidden by an order. 

The evil or punishment to be borne by a 
person disobeying a command is called a 
sanction. 

How are laws made in India? 

In India laws for the whole of India are 
made by a Council of State in which the 
Governor-General, presides and a Legis lativ e 
Assembly ; while local laws are made by the 
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Legislative Coimcih of tlie diffeieut piesi- 
deiicies, presided over by their respective 
aovernors. 

A law is placed before the Councils a nd 
■;he Assembly in tlie form of a Draft which is 
published, for public information and discus- 
sion. It is then introduced for discussion in 
the Councils and the Assembly and becomes 
a ‘Bill’ and when it is passed by them it 
becomes an i^t* 

. The assent of the Govornor«General to 
any law is necessaiy w’hether or not he has 
been present in Council at the time it was 
made. Sometimes the Governor-General with- 
holds his assent and submits the law to know 
the pleasure of His Majesty the King on it, 
which is communicated to him through the 
Becretarv of State for India in Council. 

In England laws are made by the Parlia- 
ment and the King. 

What sire the sources of law in India 

1. The acts of Parliament referring to 
India, 



3 


2. The laws passed by the Governpr- 
Geueral in cosiiltation with the Council 
of State and the legislative assembly. 

3. The laws passed by the Governors- 
in-Couucil. 


4. Religion. 

5. Custom. 

6. The decisions of the High Court. 

7. The decisions of the Privy Council. 

Laws commonly grow out of customs 
for in the early stages of society they hold • 
the society together. Customs have greater ■ 
authority than laws, for laws can be r epeal ed o 
while customs cannot be altered. But customs 
to have the force of laws should be so old 
as to be incjipable of being traced to their i 
^-origin. They should have continued from 
■immemorial. They derive their obligatory i 
force from public opinion. ' 

How are laws made in the Native States? 


The chiefs adopt the laws made in British 
India, and with a UIISb change to suit the 
condition of their subjects give them cur- 
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ropey jn their jurisdiction. The advanced 
stales have introduced the institution of; 
Legislative Councils for making laws for 
their States. But the ruler reserves the . 
power of vetoing the laws passed by the 
Council. Jurisdiction is the territoiy under 
the nduiinistratiA*e powers of either a court, 
or a Government, or a State. 

What is Equity ? ■ . 

It means ‘Justice’ in its l-ror.d sense; 

and came into existence to correct or mitl- 

0 ^, *. 

gate the rigour of law. The Courts lefased’’ 
to iuterjrt’etj!) the law according to the. 
changes which took place in opinion and in 
the circumstances of society; and it made- 
tlie law appear harsh and unreasonable. To 
do Justice according to the natural law in 
these circuinstauces “equity” was introduced. 


CAAI TEll II. 

Why is Law necesBaiy ? 

L\e3y pejsou ought to know hie right 
ujid duly towards otliers, so that Society 



/^jUiay work without any biudrauce or difficulty. 
By meaus of law inf orma tion about right ' 
and duty is published. Law further serves 
the purpose of punishing the wicksd mem- 
bers of the Society who harm the property 
or person of the other membejs. Without 
law Society will be thrown into utter cgrtt 
fusio n and the idea of private property 
di sa|)_i.)p ar. 

Into what main classes is law divided ? 

Law is divided into two classes, 

(I) The substantive law and (2) the 
ad iectlv e law. /- 

The Substantive law deals with the rights 
and duties while the adjective lawdea’s with 
the p roce dure by which ri ghts and duties may ■ 
be enforced. It is further divided into (1) the 
Criminal Law' and (2) the Civil Law' on 
• thebasisof the interest effected being ‘public’ 
or ‘private . Ci-imesare called ‘public’ wrongs 
because they affect the interest of the wLole. 
community. Civil injuries are called ‘private 
w'rongs’ because they affect particular iudlvi- 
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duuh. Ill the oasQ of crhnefj the crown retains 
the prosecution in its own hands while in the 
case of Civil iiijpjaes tlio party that is 
wronged seeks the assistance of law. The 
• Criminal law is also called the Penal law 
because it punishes crimes. The Criminal law 
crimes while the Civil law settles 
' the rights auvl duties. The Criniinial law looks 
’back that it punishes the crime when it 
has bean done and the civil law looks forward 
. that is provides bqfprehand protection for'- 
the rights of the individual. For example 
the offence of theft falls under the criminal 
law : because it affects the public. If thefts 
were not punished property will not be safe, 
and nobody will consider it worth his while 
to work to acquire it. Without property there 
will be no society and without society there 
will be no ruling authority. Therefore the 
Crown takes the prosecution for offences iuto 
its own hands and does not leave it to the 
party injured. But in civil injuries .such as 
the non-payment of money duo, the Crown does 
not interfei-e; and the party that feels injur- 
ed goes to law. In such oases the injury or • 
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harm is private and affects only the persons 
concern ed.v^ ' 

Why is law oodifie d ? 

General rules; having the force of law 
come into e xisten ce one by one and without 
a system. With the growth of society, these 
rules muUiply and become numerous so that 
it becomes difficu’.t to know the law on any 
Hubjech Codification arranges these rules in a 
sj'stematic manner and siuipl^’ies them so 
that it becomes easy to find out the law on 
any point when necessary. Under the British 
Government in India the laws, applicable to 
Europeans and luidans were ascerUined, con- ^ 
jso Udat ed and amejaded under the guidance of 
Lord Macaulay in 1833, and arranged in 
different Codes. In 1853 the Penal Code and 
i^the Criminal Procedure code and the. Civil 
Procedure Code came into existence. These 
Codes giveuniform general laws for all classes 
of persons. No attempt; was made to enact 
Civil jCode. because .it -was not possible to 
systematise and arrange the innumerable 
rights and duties of, private .persons, which 
affect their daily life. 



The Pen. il Code— disCiaes offences and 
])rescribespuuisliments for them— The Crimi 
nal Procedure Code — down the method 
by wbioh an offender is brought before the 
courts of justice and the manner of his trial. 
It contains a useful app^mlis which points 
out the nature of crime, the couit by which 
it is trjahle , whether it is bailable or non- 
baijjdjle compouudable or uon-compouudable 
congnisable or non congnisable and is to be 
started by the issuing of summons or warrant. 
Ihe Civil Procedure Code — lays down 
rules which a per-son seeking assistance •• 
of a civil court to enforce liis private right 
has to observe, and according to which a Civil 
('oui’t must needs continue the hearing of 
the case before it. 

“Bailable offence” — Means au offence 
which on the furnishing of a personal security 
or the deposit of money an offender is given 
his liberty, with a 'condition that he will 
present himself before tho court on the 
apponi'ted day.v " ? . 

" Summons — is issued in cases relating to 
offences which are not punishable with doaili 
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transportation or imprisonment for a term 
exc6i!ding £. months ; ani whore the offences 
are so punishable a warrant is issued. 

Compountlable of fenc'es — are those 
'Xiffgjipes in which the parties have the right 
to settle their di ffere nces among themselves 
e, g., the offences of assault and defamation. 

Co gnisa ble — offences are those in which 
the Police can interfere wMthoub complaint 
from a party and ar^st without warrant. 

.Whiohhranoh of law is it more important 
for a ruler to. knov/ ? 

A ruler promises his subjects safety oi 
person and property. He must therefore 
know well the JPe^l Code_ in order to 
understand the gravity of the offences that 
harm the person and the property of his 
subjects and obstruct his administration. 
He must also study carefully the Criminal 
Procedure Code to be able to su perv ise the 
work of his officers engaged in criminal work 
and of the Magistrates, v 



10 


CHAPTEU IIL 

I 

the Penal Code ofleuces have beeil 
first divided into classes and then de^ed. 
By classification a 11 offences that possess the 
common attribute are constituted into ar 
class c. <7, ( 1 ) offences affecting the human 
body and (* 2 ) offences against property. Under 
the first- class are included, mur der hurt, 
assault ns each one of them has to d.o ^with 
the huu\an body and in the secon 4 ,Theft; 
Bobbery ; cheating as each one of them has to 
do n ilh propertj^ By defimtipu each member 
of a class is distinguished from the other 
members constituting it by a peculiar mark 
whicti is its own and is absent in the other 
members. (7 

The Penal Code defines an offence and 
prescribes a maximum punishment for it, 
but loaves the ascertaining of the circums- 
tances wlrich make an offence serious or loss 
seri-us to the magistrate. For example it 
(lefines the offence of theft, and prescribes 
years imprisonment as punishment lor it. 
It doc.? not take into consitleration the 
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circumsfcaaea^ whioli may make the oFfeuco 
of theft les'’; serious, as iu the case of theft of 
grain during tiie famine time but leaves the 
matter to the magistrate who gives a light or 
heavy punishment according to the facts of 
the case. 


The Penal Code divides offences into the 
following classes: — 

(1) offeiiees affecting the human body 
Ji, viz. Assault; Criminal Force; Huit; 
Murder; wrongful restraint; wrong- 
ful confinement. 


(2) offences against minors and women 
viz., kidnapping; abduction. 

(3) offences against property wz. Theft; 
iv fntc Extortion; Robbery; criminal mis- 

appropriation; criminal breach of 
trust; Receiving stolen property; 
Cheating; Mischief; criminal ti;es- 
uQ-ww pass; Ho use-tre spass; House-break- 
n. ovu Dacoity; . 

(4) offimces of falsification viz. I^bri-. 
caMng false evidence; Giving false 
evidence; Forgery. 
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(5) ()lTence& aflecling the iiiir.cl viz. 
llefaniation; criiuijial iiitj[‘jiiiida- 
tioii. 

(0) ofreuces agiiiust the State (Govoru- 
ment) viz.^ sedition; riot; affray; 

• - iiulawfiil assembly. l-^V 

(7) offences by or relating to Public 
servants, viz. Taking an illegal 
gratification in respect of an 
oilicitil act. 


Cl 1. VITEK IV. 

Definitions. 

1. ‘]M.ovcabIo property’ includes cor- 
poreal proport}' of every description, except 
land, and thingr, attaci^cd to the earth. 

'“^2. ‘Wrongful gain’ is gain by uula^Y- 
fii] means of property to which the person 
gaining is not legally ciititled; it includes 
retaining wrongfully as well as acquiring 
wr^nglhilv. 



■ . •' Wrongful loss ’ is the loss by . uuln'w Ful 
means of property to which the person 
losing it is legally entitled : it includes 
wrongfully keeping out of any property as 
well as being wrongfully deprived of it. 

i!. ‘Dishonestly’ — whoever does any 
thing with the intention of causing wrong- 
ful gain to one person or wrongful loss to 
another person, is ;Said to do that .dis- 
honestly. 

4. ‘ Fraudulently ’ A person is said to 
do a thing fraudulently if he does if with 
intend to defraud. To defraud is to deceive, 
whether from any expectation of advantage 
to the party deceiving or from ill-will to- 
wards the other party. 

v^5. ‘ VoTiTutarily ’ when a person causes 

an effect by means whereby ho intended to 
cause it or which he know would likely 
cause it, he is said to cause it ‘ voluntarily.’ 

6. ‘ Counterfeit ’ A person is said to 

counterfeit who causes one thing to resemble 
another thing, intending thereby to practise 
deception. 



7. * Injury ’ denotes any harm whatever 
illegally caused toauy persou, in body, mind, 
ivputation or property, ty-' 

Good_faith ’ nothing is said to be 
done or believed in good faith, which is 
done or believed without due care and 
attention, 

’ '9. ^Comphint* means the statement 
orally or in writing to a Magistrate, with a 
view to his taking action that some person 
has committed an otfenco. 

"lO. An “ Investigation * is proc^dings 
conducted by the Police, 

An ‘inquiry* means proceedings taken 
by a Magistrate or Court. 

Abetment . — To abet^to assist in the 
doing of a thing, 

A person abets the doing of a thlng-^ 

(1) w'hen he instigates^ any person to 
do that thing ' ’ 

(!3) when he intentionally aids the 
doing of that thing ; 



I 

I (3) when he docs an act which malces 
the doing of that thing easy 

(4) when he enters into a conspiracy 
. to do that thing ; 

f In abetment, the person does not actually 
'commit the crime himself, but helps to bring 
lit about. \/‘ 

' / 

Gene ral Exceptions. ^ 

Nothing is an offencej if it is done— 


v^{\) by a person, who in good faith 
believes himself to be bound by law 
to do it; cVv.. > • : 


✓(2) by a judge acting judijpially, in the 
exorcise of the power given to, him 
by law 

by accident or misfortune without 
any criminal intention, and Avhen 
proper care and caution have been 
taken ; . , 

(4) hy a child under 7 years of age; 

(5) by a person w’ho, is unsound of 
mind, at the time of doing it ; 



(6) by a person iiuder the iuflueuce 
of intoxication, if the thing which 
intoxicated him was givtJU to him 
without his knowledge or against 
his will ; 

(7) by a person to any person above 
18 yea] s of age, with his consent to 
suffer that harm ; 

(8) bj^ a person under threats of 
instant death, except murder and 
of Fences against the state ; 

(0) so as to cause harm so slight that 
no person of ordinary sense would 
complain of such harm ; 

(10) in the exercise of the right of 
of private defence. 

The Eight of Private Defence, 

V / C ' ' ‘ /•-' • 

It comes into existence when the aid of 
law cannot be obtained. It means a per.' on 
can do everything to protect himself, but the 
force used should be proportionate to the 
injury avoided. '/It cannot be exorcised when 
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yf ] ) there its time to seek the help of the autho* 
Titi')3 and when >^2} the injiiry is the result 
of the act done by a public servant in good 
faitli, and which does not cause the fear of 
death. It continues as long as the danger 
to the body continues: — 

Death may be inflicted in the 
right of private d'r^nce of the 
ho iy, if it is feared that the act 
• will result in 

hurt, S-ahduction, . .A-W'ong- 
fvX cori iimm'’n t from which no 
recourse could be had to the 
authorities for release. 

) Death may be inflicted in the 
right of private defence of pro- 
perty in the following cases. 

1. Robbery. 

2. Hou se-b reaking by night. , 

S, Mischief by fii’e. ^ i>. 

4. Theft, mischief, or house trespass"' if 
death or grievous hurt is likely to result. 
The right does not extend to other offences 
against property becaure in all other cases 
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the pexson harmed can get the help of the 
authorities against the offender, 

CHAPTER V. 

Oi’fencefi against body. 

Cid2?ohh‘ homicide — 

Homic.de is the killing,t5f a human being. 
Culpable menus criminal. Whether the killing 
is criminal or not dejiends upon the inten- 
tion, express or implied, of the person who 
kills. Culpable homicide is therefore divided 
into tw o classes— 

(1) Culpable homicide amounting to 

mui-der and 

(2) Culpable homicide not amounting 

to murdez*. 

'''"ViOimhlc homicide means to cause death 
by doing an act which is likely or certain 
to cause death, 

300 — Culimhlc homicide amounting 
to murder. It is murder 

(1) if the act which causes death is 
done with the mt.ntion of cans* 
ing death; 



or (2) if a bodily injury is intent! onnily 
caused^ which the offender knows 
to be likely to cause death; 

or (S') if intentionally a bodily injury .is 
caused^ which the. offender. knows 
is sufficient to cause death in the 
crdin.iry course of nature; 

. or (4) iftbe act is apparently so dangerous 
that the offender knows it is 
likely to cause death. 

S. CulpaUe homieide not . amounting to 
murder^ 

If death is caused; 

(1) under sudden and grave piovocation 

(2) by a mistake or accident; 

(3) in the exercise in good faith of the 

right of private defence; 

(4) in aiding in good faith a public 

servant in the discharge of his 
duty; 

(5) by the person dying taking the 

risk of death voluntarily; it is 
culpable homicide not amounting 
to murder^ 
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Hurt 

A human being may not be hilled, but 
may be hurt seinously or slightly. He may 
receive a blo\v’ which may confine him to 
he.l for 20 days or he may be knocked down 
by a push. In the former case it will be 
seen, a more grave offence is committed than 
in the latter. Therefore. Penal Code divides 
the cases of hurt into two classes, (1) biniple 
hurt and (2) grievous hurt. 


*^-•‘319 Hurt. — If a person causes bodily 
pain, disease or iiiforniity to any person, 
he is said to cause hiu’t. 

320 Grievous Hurt — The following 
hurts arc known as grievous : — 

1. Em asculati on. 

2. Perjunnent loss of the sight of 

cither eye. 

S, Periiiauent loss of the hearing of 
either ear. 

4. Breaking of any Imil t or joint. 

o. Parmaueut disfi<ruration ol' the 
head or face. 



6. yractare or dislocation of the bone 

or tooth. ■ 

7. A ny hurt which endangers life or 

causes a person to be in bed' for 

20 days. 

Under hurt or grievous hurt it is neces- 
sary that there must be pain or injurious 
consequences; 

A person i.s not punishable for hurt or 
grievous hurt unless he has caused it volunt- 
arily that is with the intention of causing 
it or with the knowledge that he is 
likely to cause it. In eveiy case the state of 
the offender’s mind at the mouiout the act was 
done must be considered. If hurt or grievous 
hurt is caused on grave and sudden provoca* 
tioD, the pimishment should be Jight^ 
A simple hurt may be caused either by (L) 
ordinary simple means such as a blow with * 
the hand or a stick or (by) (2) dangerous 
means such as any instrument for .shooting, 
stabbing or cutting, or by fire, or by poison 
or by animal. In like manner a grievous 
hurt may be caused by (1) simple means such 
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a s a blow whicli causes a peruinnenfc loss of 
thj sight of au eye or dislocates a tooth or 
by (2) dangerous mejius such as any instru- 
mcni for shooting, stabbing oi‘ cutting or by 
fire, or by poison or by animal. Hurt may 
therefore be divided into four classes. 

(1) Simple hurt by simple meaiis. 

(2) Simple hurt by dangerous mea'uSi 

(3) Grievous hurt by simp-e means. 

(4) Grievous hurt by dangerous means.. 
Simple and grievous hurts are caused also 
with the object of committing other pffeuces^ 
such as a ‘oxtorting*^ property or confession 
or compelling restoration of property or 
stopping a public servant from doing bis 
duty when they .are punished with a. heavier 
punishment. 


CHAPTER VI. 

V 3J9. Wrongful restraint.— Whoever 
voluntarily obstructs any person so as to 
prevent that person from proceeding in any 
direction in which he has a right to go is 
said to wrongfully restrain that person. 



For example A obstructs a path along which 
B has a right to pass which stops B from 
passing that way. A wrongfully restrains B. 

'^40. Wrongful confinement.-Who- 

©ver wrongliilly restrains a person so as to 
prevent that person from going beyond 
certain circmnscribing limits is said to 
wrongfully co ufine that person e^g. A inv ites 
B to enter a room and then locks the room, 
and does not allow B to come out. A wrong- 
fully confires B. 

Every one is free to go wherever one 
pleases : the loss of this power means that 
there is a restraint placed upon the movement 
of a person by one who has no right to do 
‘so; and places' the person so using the 
restraint in the place of an offender, 

349. Force. — A person is said to use 
force to another, if by : — 

(1) his bodily power; 

' (^)'hy the use of any substance; 

(3) By^the movement of any animal, 

"he cauSOs motion.or change of motion, to 
that other person or stops him from moving. 
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350. Criininal force,— If force is 
xisad fco any parson without his conseut to 
CO nmifc any offence or to cause an injury 
fear, or auiioyanco to him, it is said to be 
“Crimin.ilforce”. 

• ^51 Assault — A person who by ges- 
tm*o or any preparation causes any person 
to believe that he is .about bo use criminal 
force, commits assault. There should bo a 
threat of using criminal force, accompanied 
by a real or apparent power to cany it out 
at once. The essence of the offence is the 
effect produced on the mind of the person 
threatened. It is no offence to threaten a 
person with a stick from a distance. 

359. Kidnapping. — Means to seise and 
forcibly carry aw.ay.lt is of two kinds : kid- 
napping fiom British India, and kidnapping 
from legal guardianship. 

.360, To couyey a person beyond 
the limits of British India, without his 
content or without the consent of his legal 
guardian is to kidnap that person from British 
India, 
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^83. Extortion. — a person iuten- 
tioiiiilly puts au3’ person in fear of nnj’’ ininry 
to liiin or to any other and dishonestly 
induces such person to part witlrhis property, 
he is said to commit cxtortiini. In tlio case, 
of extortion the will of the owner of the! 
property is- overpowered and he is compelled! 
to part with his property. Any property,! 
moveable or iuiiuoveablo can bo the subject ‘ 
of extortion. 

39Q. Robbery.— Is only an aggravated 
form of theft or extortion. In all Robbery 
there must be either theft or extortion. — 

(а) I heft is robbery, if to commit theft 

the offender causes or attempts 
to cause to any person death or 
hurt, or wrongful lestraint, or 
fe.ir of instant death or instant 
wrongful re.straiut. 

(б) Extortion is robbery, if the offender 

at the time of the commission 
of the crime is in the presence 
of the person put in fear and 
commit extortion by putting 



tbiit peisoji in fear of instant 
denth or instant hurt or instant 
•^vrongful restraint, to that 
person or some otlier person^ 
and induces him then and there 
to deliver up the thing extorted. 

-'^15. Cheating. — If a person by deceit, 
fraudulently or di-shonestl}^ iudncos a person 
to deliver any property to any person or to 
do an act or to omit to do an act which act 
or omission is likelj’^ to canse harm or loss 
to that person,, ho is said to cheat. 

'/"‘403. Criminal misappropriation of 
property. — II' a person dislionestly con- 
verts to his own use any, moveable property,, 
lie commits, criminal misappropriation of 
property, 

v-'405. Criminal breach of trust — If 

a person,, being in any manner entrusted 
with property dishonestly converts it to bis. 
own u-so he is said to commit criminal breach 
of trust. 

There can bo no criminal misappropria- 
tion in the cjuse ot things which have been. 
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3.61. To trtke or entice a minor 
uudor 14 if a male, or under 16 if a fem-ile, 
out of the keeping of the legal guardian of 
such minor, is hidnnbp'ping from the legal 
gu'ir iiaii’ihip. The offence consists in the 
violation of the rights of the guardian, 

i 

6 2, Abduction — If person is by force 
compelled or by deceit induced to go from 
any place, the person using such force or 
deceit is s.aid to abduct that person. To 
make the offence of ahduotioti, there must be 
force or fraud vvhich is absent in the offence 
of kid'iapping. In the case of abduction the 
offence is against the person abdugted while 
in the case of kiinapping the offence is 
against the legal guardian. The offence of 
abduction cau be committed against the 
person of any age. Kidnapping is some&imes 
priictised in order to murder the person 
kidnapped, or to wrongfully confine him or 
to sell him as a slave, when it is punished 
more severely. 
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CHAPTER VII. 

Offences against property. 

These are divided into three classes 

Firstly — those offeuce.=i by which the 
owner is depri‘\'ed of property 
e.g. Theft, Robbery. 

Secondly — those which injure or harm 
the property e.g, mischief. 

TAmZ/t/— those in which the owner’s 
right to his property is dis- 
regarded with a view to 
commit a crime e.g.^ Criminal 
Tresspass, 

The simplest offence in the way of taking 
away the property of a person is theft. 

378 Theft. — If a person with the 
intention of taking dishonestly the property 
of a person moves such property without 
the owner’s coji-sont from his possession, he 
is s;iid to commit theft. 

Only inovcablo property can be the subject 
of theft. 



K)f worsTiip or as a place for the custody of 
property, he is said to commit “house 
trespass.^’ 


^<^45. House-breaking. — If a person 
who commits house trespass enters or leaves 
the house after the offence is committed: — 

(1) through a passagemade by himself) 

(2) through a passage not intended by 

any person for human entrance 
or by climbing over a wall or 
building; 

(-3) through any passage which he has 
opened but which the occupier of 
the house did not intend to open; 

(4) by opening any lock; 

(5) by using criminal force or assault^ 
he is said to commit house- 
breaking. 

U^, 443. Luring house trespass.— If a 

pejsou hides himself and commits house 
trespass unknown to the person who has a 
right to exclude or eject the trespasser from i 
the place, he is said to commit “ lurking ’ 
house trespass,” 



CHAPTER IX. 

Df attempts te dommit offenees. 

511. Whoever attempts to commit aa 
offeuce*, and does any act towards the cojii- 
mission of it. shall be punished with trans- 
portation or imprisonment extending to half 
of the tenn provided for that oftence. But 
where the punishment Is that of fine, no such 
reduction is necessary 

Before a crime is completed the offender 
passes through three stages. 

(1) He intends the commission of the 
crime. 

(2) He makes preparation to commit it, 

(o) He makes an attempt to commit 
it. There Isa great difference between the pre- 
p.iratlon and the attempt. Illustration — A 
woman wanted to commit suicide. She ran 
towards a well saying that she would fall 
into It. But before she reached the well 
she w’as caught by the people. Here the 
woman may be said to have prepared herself 
for the crime but she could not be convicted 
of having made an attempt to do it* 
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abandoned as in the case of sacred bulls, or 
food which is very often left behind cq the 
roads or in railway carriages. But where 
thing is not given up by the owueiv it is 
criminal misappropriation to keep it for 
one’s use. 

In the case of criminal breach of trust, 
the thing is given to a person for the purpose 
of being- kept or used or dealt with for the 
benefit of anotber^but the person so entrusted, 
converts it to his own use. 

410. Receiving stolen property is 
declared a crime with the object of punishing 
those people who under the disguise of 
honesty help thieves to- dispose of the pro- 
perty stolen. Three things are necessary to 
complete the oflcence, (1) the property in 
question must have been stolen property 
(ii) it must have been dishonestly received 
and retained (S) the accused should have 
known it to be stolen property. 

v^9I. Dacoity. — When five or more 
persons, jointly commit or attempt ■ to coui- 
aiit; a robbeiy,. every one of them is said 
to commit dacoity. 
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If* a murder is nommitted in tlm coui*sg 
of a dacoity, every one oF the porsorrs form- 
ing the gang, will be tried for murder and 
ifibuncl guilt}' pimislied with death or 
tansportatiom 


CHAPTEE VIII. 

'^25. Mischief. — If with the intention: 
of causing or knowing that it is likely to 
cause wrongful loss or damage to the public 
or to any person, any property,, destroyed 
or injured it is ‘ mischief. ’ 

441 . Criminal Trespass.— Ifa. person 
entei’s into the property iu the possession, 
ot another with the intention of committing 
an offence or to insult or to annoy or having, 
lawfully entered into such property unlaw- 
fully remains there to commit an oSence- or 

to insult, or to annoy, he is said to commit 
‘ criminal trespass.’ 

442. House Trespass.— If a person 
commit criminal trespass by entering any 
place iLsed ;is a bumau dwelling, or as a place 
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It is necessary that the criminal intention 
must last until the final act, which is a 
criminal attempt, is done. Illustration , — A 
man goes armed to a place to kill a man. 
But when he gets there he finds him ahseut. 
He cannot be charged with attempt to com- 
mit murder. 

CHAPTER X. 

Different kinds of Punishment, 

Punishment is essential to enforce obe- 
dience to laws. If a criminal law is broken 
the sovereign steps in and seeks the punish- 
ment of the offender to prevent future 
injuries: but in the case of a civil proceeding 
theinjured party'‘'isdBfrtd"itS"disoretion to 
seek redress for the injury done to him. 

The following punishments are prescribed 
for several offences, by the Criminal Law in 
India ; — 

1, Death. 

2, Transportation. 

3, Penal Servitude, 
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4. Iiiiprisonmcut: — 

(a) Kigorous. 

{h) Simple. 

(c) Solitary coufinement. 

5 . Forleitiire. ( 

G, Fine, 

7. Wliipping. 

8. Detention iu Reformatories. 

1, 2'hc snnienoc of death is not passed 
to avenge the murder that has been com- 
mitted; its object is security of mankind and 
by the terrible nature of punishment to 
deter others from doing the orinje. It is 
in&ictcd, where there are no relieving cir- 
cumstauces, on the offender (1) who has 
waged war against the king (2) who has 
' abetted the committing of mutiny in the 
army or navy (3) who by giving false evidence 
has got an innocent person convicted and 
executed (4) who has been guilty of culpable 
homicide amounting to murder (5) who has 
abetted the suicide of a minor under 18, 
of an insjine or intoxicated person (G) who as 
a life-convict in attempting the murder of a 
person has caused hurt {7)who has committed 
murder in committing dacoity. 



Transportation means carrying from one 
place to another. Under the punishment 
of transportation, a criminal is taken from 
India to Andaman Isles which have been made 
a penal settlement for India. Transportation 
for life means transportation for 20 years. 

Penal servitude is a substitute for trans- 
portation ^yhere the criminal is an American 
or a European. He may be sent abroad to 
a penal settlement or kept in his own country 
in a jail and under proper discipline, 

Imprisonment is. loss of liberty. A 
criminal under the punishment of imprison- 
ment is generally confined in a jail. If the 
imprisonment is rigorous he is made to grind 
corn, dig the earth, carry water, do the latrine- 
work: if it is. simple, he is not given any- 
work. He may learn any profession if he 
shows his willingness to do so. Solitary 
confinement, whenever it is inflicted, forms 
part of a rigorous imprisonment. It must 
not exceed 14 days at a time, and before the 
repetition of it there should be an interval 
of at least 14 days. But where the term of 



imprisoiimoiit does not exceed 3 inoiitlis, 
solitary confinement should not exceed 7 days 
in one month, and should not he repeated 
until an interval of 7 days has elapsed. 

Forfeitm'c of property talces place only 
(1) when the offender has waged or tried to 
wage war against the king (2) v\dieu he has 
collected arms, and ammunition with the 
intention of* waging war against tlie king. 

Fine is in most cases inflicted as an addi- 
tional punishment to give compensation to 
the party injured and as a fair price of time 
and trouble devoted by the State to redress 
grievaucos of the complainant. Wlieoever 
therefore the offence is to be punished with 
imprisonment and fine, only fine must not be 
inflicted for it would mako the sentence 
illegcal. For example in the offence of 
counterfeiting coins, the ofreuder must be 
punished with imprisonment and fine both. 
If fine only is inflicted the sentence is 
illegal. Where an offender, pusuislied with 
imprisonment and finoisunable to pay the fine, 
he is piiiushed with a further imprisonment 



for the non-payment of it. .The period, of 
this imprisonment must not exceed one fourth 
of the period of imprisonment sanctioned by 
law for the, offence. The .nature of this 
imprisonment will depend on the nature of 
the imprisonment for the offence; if the 
offence is punishable with rigorous impri- 
sonment, the imprisonment in default of 
payment of the ‘ fine will also be rigorous: 
if simple, simple. If the offence is punish- 
able with fine only, the imprisonment must 
be simple and on the following scale: — 

(1) fine ' not exceeding Rs. . 50, not 

exceeding 2 months 

(2) fine not exceeding Rs. 100, not 

exceeding 4 months 

(3) in any other case, not exceeding 

6 months. 

The imprisonment in default of fine ends 
the moment the fine is paid or is recovered 
by process of law. 

Whipping. — It is inflicted to make the 
punishment degrading and therfore deter- 
rent in the case of ordinary offenderis. 



Bub iQ the case of ju^^Dile offouders ifc is 1 
considered by itself sufficiently effective to 
prevent the repetition of crime. In cases 
of theft; extortion by threat, dishonestly 
receiving stolen property; and lurking 
house-trespass the offender is punished with 
whipping either in Vim of any punishmenb 
to which bo is liable or in addition to it. 
Only Presidency aud first class magistrates 
are empowered to inflict this punishment; 
but a jilagistrate of second class when ho 
lias been specially ompmvared by the Local 
Government may also inflict it. Tb^ punlsb- 
niont ill no case should exceed IIO stripes. 
It must not be inflicted by instalments. If 
a person is found unfit to undergo the 
rem liiidor of the sentence of whipping, it 
should be stopped finally, and may be entirely 
reuutted or imprisonment may be given in 
lieu of it. 

Detention in Reformatories.— -This is 
done in the cise of juvouile offenders that 
is those who are under ago. . This is con- 
sidered desirable in order to keep them away 
Irom the society of confirmed criminals. 
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They nre tnught iudustries nnd roadiug and 
writing during tho period’of tlieir detention, 
so tliat when tlif-y go out they find tlieni- 
seltoi well armed to resist temptation to 
commit crimes. 


fniAPTER xr. 

Criminal Courts. 

1. The criminal law of India is divided 
into two parts, (I) the Penal Code and (2) 
the Criminal Procedure Code, The Penal 
Code gives the definition of the offences and 
and the Criminal Procedure Code lays down 
the principles gos'cniing (1) tho arrest of 
the accused (2) the conduct of the Police 
{?>) tho trial of tho accused. A knowledge of 
tho criminal procedoi’o code is therefore 
nocessarj'- for the impartial administration of d 
justice and to bring tho wrong-doers beforo 
the criminal courts. 

2 Criminal Coui'ts in Pritish India are 
divided into five classes. 

1, Courts of »Sessions, 

2. Presidency Magistrates. 
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3. Magistrates of the 1st class; 

4. Magistrates of the 2ad class. 

5. Magistrates of the :h*d class. 

In addition to these there are High Courts 
to exorcise directly ci-iminal powe xL' and to 
supervise the work of the lower crimin al 
Courts. Iq the Native State, the courts of 
Presidency Magistrates do not exist: but 
otherwise the division of criminal courts 
into various classses is based on the same 
principles as are obtainable in British India. 

A. province is divided into several divi* 
sions and each of these divisions is placed 
under a court of Sessions, 

Presidency Magistrates courts are found 
only in presidency towns. i'' " 

A High Court is generally established 
at the capital of a presidency, and is invested 
with highest powers. 

A District Magistrate is an officer iu 
charge of a distriot who is invested with the 
powers of a magistrate of the 1st class. 

Benches of Magistrates come into exis- 
tence when two or more magistrates sit 



41 


together at a trial and exercise the powers 
•either of 1st, 2 ad or 3ird Class Magistrate 
accordiug to the orders of the Local Govera- 
iiieut. 

Povf'ers of different Criminal Courts. 

1. A High Court may pass any seutonos 
\tuder the law,. 

2. A Sesstons tTiidge may psss any 
■sentence under the law: but a sentence of 
death passed by him mast receive confirma- 
tion from the High Court before it is 
carried out, 

3. A Magistrate of the 1st Class — Iinp- 
risonuieut 2 years. Fine 1,000 Rs. Solitary 
confineuiont, as authorised by law. Whipping, 

4. A Magistrate of the 2ncl Class — Imp- 
risonment 6 months. Fine 200 Ks. Solitary 
confinement as authorised by law. Whipping 
{if specially empowered), 

5. A Magistrate of the 3rd class 
risoumont I inontli. Fine 50 K.s, 
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This gradation of the criniina} courts 
seems necessary in the light of the gravity 
of the offences. If an offence is more 
complicated and serious it requires a more 
experienced and more learued magistrate to 
understand the circumstances attending it 
and to pass a clear judgment ; but if it is a 
simple offence such as that of Assault, any 
magistrate with ordinary inteiligence can 
satisfactorily dispose it of. It is on this 
ground that offences like murder are tried 
by a magistrate of the 1st class only or by 
Sessions Judges and lighter offences by 
magistrates of 3rd class. 

Magistrates in addition to their duties 
of trying cases have also been given powers 
to take steps for the prevention (1) of the 
disturbance of public peace e.gr., the power 
of calling out the military to disperse rioters. 
(*?) of public iiuisaiicG obstruction of a 
public path: keeping of explosives in an 
unsafo ])lacG (3) to make orders for the 
inaintenaiico of wives and children (-1) to 
order fiecurity to bo given to keep tlio 
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public peace e.g., by persons who are owners 
of printing presses publishing seditious 
matter (5) to prevent cruelty to animals. 


CHAPTER SIT. 

The Police. 

To make the work of arrest easy the law 
requires every person to help a magistrate 
ora police officer (1) in preventing the escape 
of a person whose arr^t is deemed necessary, 
and (2) in the prevention of a branch’ of the 
peace (3) and in the prevention of injury to 
any railway, canal or public property. 

An arrest is generally made under a 
warrant, which if required is shown to the 
person arrested. A police officer is permitted 
to enter any place where he suspects the 
person- to be arrested to be. On arrest the 
arrested person may bo searched and all 
articles found on him may be placed in safe 
custody. Handcuffs need only be used when 
from the, serious nature of the crime or the 
character and behaviour of the accused it 
is thought necessary to use such restraint. . 



A police officei: may arrest without a. 
warrant anj^ person, 

(1) coucern ed in any c ognisable offence- 

(2) Jn possession of iinple mont of 

house-breaking 

(o) who is a l^rodaimed offender 

(4) in possession of stolen property 

(5) who is. a d eserter 

(6) who can give no sat isfa ctor y 
account of himself 

(7) who is an habitual offender. 

Private persons may also arrest any 
person who commits a uon bailable and 
cognisable offence and send him without 
delay to a police oflicer. The person arrested 
must not be detained in custody for more 
than 24 hours, within which time ho must, 
bo placed before a magistrate, 

When an offence is committed in the 
presence of a magistrate he may himself 
arrest the offender, but be cannot in that, 
case try liim. 
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To ooiiipcl the attondaucG of the aceiisncl^ 
ill some cases (l)Siuniiions is issiiacl ordering: 
him to appear on a certain day in the court; 
avhile in otlicrs (2) a warrai.t of arrest is 
issued. To avoid unnecessary hardship to 
the accused, the court iissuing a wairsaitof 
airesc. directs the police officer to release 
him it he- executes a bond with Bufficient. 
sureties for his attendance before the court, 
on the specified day. / < 

When information about the commissiou. 
of a cognisable offence is given to a Police 
Officer, he reduces it to writing, and gets it. 
signed by the informant. In case of non- 
cognisoble otFonce.s, a police officer makes a 
note of it in his book and refers the com- 
plainant to a magistrate. A police officer 
does not proceed to investigate in case of 
noncognisable cases unless he receives, an- 
order from a magistrate; but in cognisable 
cases he sends a report to the magistrate 
and proceeds to investigate. He may require- 
the attendance of any person acquainted 
with the circumstances of the case. If the- 
investigation cannot bo complotod within 24 


hours he should present the aceused before 
a magistrate ard demand exteiitiou of time 
for the detention of the accused iu custody. 
If uo e\n deuce is forthcoming to justify the 
jilaciug of accused for trial before a magist- 
rate, the accused will be released^ 


CHAPTEE XIIT. 

Trial 

A magistrate to whom complaint is made, 
at once examines the complainant on oath 
'and takes down his statement. If he is not 
satisfied as to the truth of the complaint, he 
either inquires into the case himself or 
sends it to a police officer for investigation. 
The complaint is dismissed if the result of 
inquiry or investigation does not show 
sufficient gi’ouud to proceed against the 
accused. But in the case of sufficient grounds, 
<5i\.summons or a warrant is iasued against 
the accused ordering him to present himself 
before the court on the specified day. 

Procedure in Summnos Cases. 

When the accused appears before the 
Magistrate he is told the particulars- of the 
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offeiteos bf \vhrch he is accused ftud is asked 
if lie has auy defence to oflfer. If the accused 
admits that he has committed the offence 
he is convicted; but if he does not, the 
hearing of the complainant and his witnesses 
begins. 1 he accused aUd his witnesses are 
heard after the complainant and his witnesses 
have made their statements. If on the 
evidence taken, the magistrate finds the 
accused not guilty he acquits him and if ho 
finds him guilty passes sentence upon him. 
No charge is framed in summons- cases. If 
the complainant absents himself, ivithout 
cause on the day fixed for the appearance of 
the accused, the magistrate acquits the 
a'ccused. 

Procedure in Warrant-cases. 

When the accused appears or is brought 
before a magistrate, the complainant is heard 
and his evidence taken. If the magistrate 
finds that no case has been made out, he 
discharges the accused. But if he finds 
that there are grounds to believe that an 
offence has been committed, he frames a 



agaiDS't the accused. The. chai'ge is 

read ind expLiiued to the accused aud he is 
asked if he is guilty or uot. If the accused 

pleads guilty he is convicted. If ho pbacis 
not guilty, he is asked which of the prosecution 
witnesses ho wishes to cross-ex-amine. The 
evideUco of the remaining pi-osecutioii 
witnesses is then taken. A.fter which the 
•accused is called to produce his cvidoiice. 

If the accused is found not guilty he is. 
acquitted^ otherwise he is convicted. If a 
complainant absents himself on the day 
fixed for the hearing, the magistrate goes 
on with the case, aud does not acquit the 
accused. 

Some criminal cases are declared com- 
pouudablo. They are always instituted by I 
presenting a complaint and seek redress for 
the wrong done to the complainant either 
by compensating him with the payment of 
^ money or by grat^ying him in any othei** ' 
manner. For example in cases of hurt, 
assault, defamation the offence may bo com- 
pounded by the person hurt, assaulted, or 
dofamod. When thp complainant declares 


Iiiureolf ready to accept tlio terms oftered, 
the oToiico is coinpoiiuded, aud tko magis- 
trato acquits the accused. 

CHAPTER XIV. 

Evidence. 

A Criminal case is generally begun by 
the Helice who are the lervants of the King. 
It is headed “ Emperor versus the Accused.^’ 
On behall* of the Emperor, the public 
prosecutor, who is generally a pleader is 
?ippointed to conduct the case; and the 
accused if he can atford it, also ongago.s a 
pleader to. defend him. 

Wheu the hearing begins, witnesses are 
called by both the parties. They are in their 
evidence directed by court to state only 
relevant factSy that is tliose jacts Nvhi cl\, are 
connected w ith tlio case belbro the Court. .asj 
being the occasion, cause or effect. ,pf ...tho|.. 
olfonc o lpr_.which .the. accuse |s be iug tried ' 
• Any matter not connected with the case is 
not heard for it is feared., that it would 
unnecessarily prolong the case. Facts not 
connected with the case are called irnlevaut. 
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Evidence is divided into two kinds; (1) 
Documentary Evidence and (2) Oral Evidence, 
In case ot* the documentary evidence, it is 
necessary that genuine documents should be 
produced in the Coui't for the inspection 
of the magistrate and the parties concerned, 

2. As to oral evidence, it is either 
direct or indirect. Under indirect evidence, 
comes licarsmi evidence which means that 
what the witness says is not the result of 
his own knowledge but what he has heard 
lirom others. Hearsay evidence is therefore 
not allowed in law. 

When a witness is present in the Court 
he is examined in the first case by the party 
calling him ; and it is called his 
in-Chief. The opposite party then examines 
him again to i^rove that he is not worthy 
of belief, or that he has nob told the truth, 
which is called his cross-e xaimihatio jfi. After 
the cross examination the party who called 
the wituess, re-examins him to explain facts 
over which the cross examination has 
thrown a shade of doubt, and it is kuown as 
rC; t'xamin cctio^^ 
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Any question that suggests au aus\Yer^‘' 
Avhich the party asking the question wishes j 
to receive is called a leading question. For|. 
exnniple (1) was not A. beaten with a stick ? 

(2) Did you see blood come out of his head ? 

(3) Did the Doctor say it was a grievous 
hurt ? Leading questions are not allo\ved in 
esaminatiou-in-chief or re-examination but 
they may be asked in cross-examination. 

3. An accused person either makes a con- 
fession or pleads not guilty. ' If he makes a 
confession, the magistrate tries to find out 
whether it is made voluntarily or on account 
of some inducement, threat or promise of 
help from a person in authority. In case 
the confession is found to have been made 
either to a police officer or under the influence 
of any person in authority it is not admitted 
by the court as a valid confassion, A con- 
fession to be admissible must be made in the 
presence of a magistrate. But if anything 
connected with the case is found as a result 
of information received from accused when 
he w'as in the custody of a police offioeivit 
may be proved. For exai^le if 
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w'liGii It- 0 is in custody tells n Police-officox 
that the knife with Avhich he committed 
murder is buried near a particular tree, and 
the knife is found from the place pointed 
out, the information may be used against 
the accused, and treated as a part of his; 
confess^! on. 


CHAPTER XV. 

The Civil Procedure t 
There are certain acts which fall both 
under the Civil- and the Crimunil law c.g j 
assault; defamation; Trespass; negligence. 
In such cases it is left to the party harmed 
to select his course. He may either 
prosecute the offender in theCriininarCourt 
or file a suit against the party in- a Civil 
Court and claim damages. An act therefore 
when it breaks the private rights of an 
individual is a tort: but if it aftects his 
public right it is a. crime. As an individual 
the person aggrieved claims damages only 
while as a member of society, wrong done 
to him is ]3umshed by the ‘State. ...Tort, 
’«eans a breach of duty between citizens' 



giving-i‘ise,tp a-civ-iU cause o f actioa. ■ ' If an 
oifender is fined by a criminal court for 
assault, the ’punishment isno-bartoa civil 
action against him for damages. 

The Civil Law deals with the rights and 
duties.of individuals in relation to each other. 
Society , comes intoj existence when human 
beings, begin to live together and , agree to 
sacrifice a certain portion of their indepen- 
dence for the well-being of the whole consti- 
tuting it. They enter into an implied 
contract with each other to do something or 
to forbear from doing something in the 
interest of others. A breach of contract^ 
gives rise to a civif suit which is heard by/ 
an officer termed a 

The document which explains the cause 
of the party injured is called a ** Plaint*’^ 
and that which contains the explanation of 
the other party is called a “ Written statement*. 
From the comparison of the two documents, 
.a judge -finds out the points on which the 
parties ' differ, and these are termed the 
“mwes”, - A’ person presenting a plaint is 
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Called a ^ Plaintiffs aud a person presenting’ 
a Svritteu statement’ is call'd a Uofeivlant* 
A person whose presence the court deems 
necessary is summoned in the usual way. 
When the case has been heal'd the judge 
pronounces a judgments aud gives efiect to 
his opinions by passing 2. ^decree. Theparty 
in whose favour a decree is passed seeks the 
assistance of the Court to get for him what 
the decree has given to him, that is to s ly 
he applies for the execution of the decree. 
When the decree has been realised, that is. 
when the things ordered is obtained by the 
decree holder it is said to have been executed,^ 
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Sources of Hindu Law - The 

chief sources of hindu Law 
are : - 

(1) the Srutis which are 
believed to contain the 
very v/ords of Sod. 

(2) the Smiritis v/hich are 
those orders of b-od which 
the f?ishes have handed down 
to the woria, 

(3) customs 

(4) ' Religious commentaries. 

(5) ' Judicial decisions. 




S Clio 0 IS 01 Hindu Lb m - 

There are two chief schools 

of Hinciu Lav/ - the Kitak- 

shara and the haya Bhaga. 

The Mitakshara prevails 
r 

though out India except 
Bengal v/here haya Bhaga is 
lolrowed. The suL K^oiiools 
under Mitakshara are - 
Benares school - Mithila 
scho-ol (Bihar and Orissa)- 
Maharashtra .School (heccan) 
Dravida school (Madras) 
Mayukha in Gujrat. 
Mitakshara school is said 
to; he the orthodox school 




end Da.ya Bhaga the reformed 
school of Hindu Law. The 
Bengal school differs from 
the Mi talc share in two points 

(1) the la.w of inheritance 

(2) -ancl the .Joint Family 
system. 

A Hindu family is 
supposed to be governed by ' 
the law of the school vmich 
prevails at tne place of 
his resiaence. If it moves 
from one province to another 
it is presumed that it 
carries with it its own 
personal lav/. But it may 




adopt the law oi the 
school which is followed 
at the place to which it 
has migrated. 

Hie Hindu. Law applies 
to Hindus only, and also to 
Jains and Bikhs. The Brah- 
mans, the Kshatriyas, the 
Vaisyas are said to belong 
to the tv/ice born classes. 
The second birth is said to 
consist in the study of the 
Vedas and the performance 
of Banslcars or sacraments. 




CHAPTER II. 
Marriage . 


Ma,rriage under Hindu Law 
is a doly union for reli- 
gious rites. It is not a 
contract. A marriage brought 
about during the minority 
of the parties is not invalid 
but a marrie^e brought about 
by force or deceit is invalid. 
Forms of marriage. The Hindu 
law recognised 8 forms of 
marriage, 4 of which were 
approved forms and 4 un- 
approved. The only forms 




of marriage now recognised 
are CL) the Brhama form and 
(2) the Asura form. Where 
the father of the bride gives 
her in marriage without re- 
ceiving any consideration 
from the bridegroom, the 
marriage is called Braharaa. 
But where he receives such 
consideration which is cal- 
led bride’s price (Sulka) 
the marriage is called Asura. 
The other forms of marriage 
are Daiva, Arsha, Prajapatya, 
Gandharva, Rakshasa, Paisadia. 
A Hindu may marry any number 




ol wives altliougli he has a 
wife or wives living. A 
woman cannot marry another 
while her husband is alive. 
The marriage of Hindu widows 
is now legalised by the 
legislature. 

\^o may give in marriage . 
The sastras order the mar- 
riage of a female before 
she attains proper age and 
therefore lay down rules 
for guardianship in marriage 
The following persons are 
qualified to give in mar- 
riage (1) the father (2) the 



paoernal gra,ndfather(3)tTie 
toother (4) other paternal 
relations (5) the mother. 
There are no rules as to 
who may give a hoy in mar-, 
riage as the sastras believe 
that no male will marry 
until he attains the proper 
age. The duty of giving 
the girl in marriage rests 
v/ith the father; but a mar- 
riage does not become in- 
valid if it has been cele- 
brated without force or 
fraud and with all the 
necessary ceremonies with 




the consent of the mother 
and without the consent of 
the father. 

Identity of caste. The 
parties to marriage must 
both belong to the same 
caste; otherv/ise the mar- 
riage is invalid. A marriage 
betv/een a male of a higher 
caste and a female of a 
lov/er caste is valid. 
Prohibited degrees of re- 
lationshiu . Marriage of 
persons within the prohi- 
bited degrees of relation- 
ship is invalid. The 




following are the rules 
regarding prohibited d^ees:- 

(1) A man can not marry a . 
girl of the same gotra. 

(2) A man can not marry a 
girl who' is his Sapinda. 
Descendants upto the 
7th degree through males 
and upto the 5th degree 
through females are 
Sapindas. 

A!larriap;e ceremonies . There 
are two ceremonies essential 
to the validity of a mar- 
riage, (1) Datta homam or 
offerings to the sacred 




fire and (2) Saptpadi that 
is taking of seven steps by 
the bridegroom and the bride 
Jointly before the sacred 
fire. The marriage becomes 
completed- when the 7th step 
is taken; till then it is 
revocable. If the family is 
Joint marriage expenses are 
paid from the common funds. 
Divorce is not allowed in 
Hindu Law. The marriage 
tie is indissoluble as it 
is a religious act. It may 
be allowed in those castes 
where it is permitted by 




custom. 

Duties of husband and wife . 
The v/ife is hound to live 
with her husband and to 
obey him. The husband is 
bound to live with his wife 
and to maintain her. The 
husband is the lawful guard- 
ian of his minor vafe and 
is entitled to require her 
to live with him however 
young she may be. On the 
death of the husband the 
guardianship of the wife if 
a minor goes to the relations 
of the husband. 




CHAPTKH III 
ADO PTION . 

Adoption is alii owed 
irnder Miridu Lavvf 'oecause it 
is Deiieved tuat tDere is 
no Heaven lor a sonless 
niaii. T]je Iloharmiiarl en and 
English lav>/s do not recog- 
nise it. The ancient Hindu 
law 3'ecognised live kinds 
oX adopted sons; hut the 
modern Hindu Lavv' recognises 
only two, tlje Dautaka and 
the Kritrima kinds. The 
Da t taka Form is in use all 




over India. The Kritrirna 
Form is ioimd in Liithila 
only. The object of adop- 
tion is to secure spiritual 
benefit to the adopter and 
his ancestors by the offer- 
ing of funeral cakes and 
libation of water to the 
souls of his adopter and 
his ancestors. The other 
object is to secure an neir 
to continue his line in tne 
world. 

The essentials of a 
valid- ad out ion are:- 




1 . That the person aclopt- 
iLii^ is oL-paole ox ia&i'C— 
ing in adoption lawfully 

2. That the person giving . 
in adoption is capable- 
of lawfully giving in 
adoption. 

3. That the person adopted 
is capable of lawfully 
being ta.ken in adoption. 

4. That the adoption is 
completed by actually 
giving and receiving. 

5. That the ceremony called 
the Datta. Homam has been 

performed . 




Wtio may adopt. Every male 
may adopt it he is com-- 
petent to do so. A \vite 
can adopt to her husband 
hut no other female can. 

A wife cannot adopt during 
her husband’s life vathout 
his consent and even after 
his death she can only adopt 
if he has authorized her to 
adopt, hut in some parts of • 
India she is allov/ed to 
adopt without his authority 
also after his death e.g. 
in Madras and Bombay Fresi- 
o.encies. The adoption must 




be made to her husbencl . 

A Hindu \¥i'io Vvrishes to adopt 
must be oi sound mind , and 
must have attained the age 
of discretion j though a 
minor and must not have a 
soil, grandson, or great- 
grandson, natural or adopt- 
ed living at the tiiae of 
adoption. It does not matter 
if the adopter is unmarried 
or a widower, or has a wife 
pregnant at the time of 
adoption. 

A wife can 8,dopt a son 
during her husband’s life 




time only vvitlj his express 
consent. In Bengal and 
iiciiareb a vt’iciow caiiiiot 
adopt vvdtiioiit the express 
authority of the liushand; 
while in Bombay and iladras 
she can adopt v/ithout his 
express authority, in case 
the husband is a member of • 
a Joint family a widow' can 
adopt with the consent of 
the coparceners only. v'Vhere 
there are two or more v/idows 
only the senior widow has 
the right to adopt. The 
authority to adopt may be 




gi^en in writing or orally. 
If it is in witing it 
must le registered. A vadow 
can aciopt in tbe following 
cases only (1) If her 
hush and has died without 
leaving any son (2) If her 
husband has left a son and 
the son has died leaving 
her (his mother) as his 
nearest heir. In both the 
cases tiie state vests in 
her and gives her ti-e right 
to adopt to her hu stand. 

Wh o may ^ive in sdoution. - 


Only the lather and the 




mother ol’ e hoy can give 
him in adoption. I’he 
mother cannot give in adop- 
tion, ii‘ the 3:“stlier is 
alive witiiout his consent, 
hut it he is incapahJe ot 
giving consent, she may give 
in adoption vdthout a. eking 
him. The power to give in 
adoption cannot he given 
to another person. The 
person given in adoption 
must he ot sound mind and 
have attained the f ge oT 
discretion. 

/J ho nia .v he a dopted- ( 1 ) Only 



a Hindu may ie adopted. 

(2) Only a male may de 
adopted and not a female. 

(3) The adopted person 
must belong to tue same 
caste as his adopting 
father. 

(4) He must not be a boy 
whose mother the M opting 
father could not have legal- 
ly married. 

(5) He liiust be adopted 
before he is invested va th- 
in the sacred thread but in 
Bombay Presidency a person 




may "be adopted at any age. 

An only son may be adopted 
but an orplian cannot. 
Dw ayamushyanya or son o± 
two fathers. - Miere a 
person gives bis son to 
another under an agreement 
that he should be consider- 
ed to be the son of the 
natural and adoptive fathers 
the son so given in adoption 
is called Dwayamushyanya. 
d ereiiionies relating; to 
a doption. - I'he ceremonies 
relating to adoption sre:- 
(1) the physical act of 




giving and receiving vvitii 
the intention of t re, ns fe ra- 
ring the hoy from one 
family to another. 

(2) The Datta Hornam or 
sacrifice to fire. The 
act of giving and taking 
is ^^u^sentiai to the vaa.ic.i 
of adoption. No religious 
ceremonies are necessary 
in the case of Sudras or 
Jains a]id in the Punjab . 
(o) There must he free 
consent to the adoption of 
the person giving and of 
the person taking in adop- 




tion. A valid adoption 
once made cannot te cancel- 
led. 

I^e suits ot Dattalca a do ption . 

Adoption transfers tlie 
toy adopted from the natural 
to the adoptive family. He 
gets all the rights in the 
adoptive family of a na.tural 
horn son. !^e loses pll his 
rights in the natural family. 
If the adoptive family is a 
joint family he becomes a 
rnemher of tne copsrcenary 
irom the time of his adop- 
tion. But the adoptive 




father me 3/ dispose of his 
separate property hy will 
or gift. If a natural son 
is horn to the .--adoptive 
father after the adoption, 
the adopted son will get 
' one -third of the estate in 
Bengal one-fourth in- 
Benares, one- fifth in Bombay 
It takes away from the 
adopting v/idow the estate 
of the deceased husband 
and passes it on to the 
adopted son as the next 
heir of the deceased. This 
is known as devesting the 




estate oi inlieritance. But 
the widow is entitled to 
maintencrice out of the 
estate. If the adoption 
is invalid the adopted son 
does not acoiuire any right 
in the £ doptive fa.mily; 
hut his right in the natural 
family remains undisturbed. 
IC ritima adoption. - I'his is 
found only in Mithila. In 
this form both a female and 
male can adopt. No ceremon- • 
ies are necessary but the 
consent oi the adopted son 
is essential to the i^alidity 




of adoption. The adopted 
son does not lose his 
right in the natural 
family. 




chapter IV. 

Ivlaint. enanc e . 

Ivlanu says "The aged parents 
a virtuous wife and an in- 
fant child must be supported! 
A Hindu is legally bound to- 
support his wife,. his minor 
sons, his unmarried daugh-- 
ters, ana his aged parents, 
whether he possesses any 
property or not. The obli- 
ga,tion to maintain is perso- 
nal in character and arises 
from the existence of rela- 
tionship betv/een tlie parties. 
The manager of a joint fami- 




ly is under an obligation to 
maintain all members of the 
joint family, their wives 
and their children, and in 
case of the death of a male 
member his widow and his 
children. -The obligation 
arises because the manager 
is in possession of the fa- 
mily property. An heir, is 
.also legally bound to.main- 
- tain out of the estate v/hlch 
descends to him all those 
persons whom the deceased 
proprietor was bound to^'^mn- 
tain. 




Persons entitled to malnt e - 


nanc e . The follovmig are eh- 
ultleCL to maintenance 
Sons, daughters, grandchild- 
ren, parents, disqualified 
heirs, illegitimate sons, 
wife, widow. 

Sons . A father is hound to 
maintain his minor sons, hut 
not his adult sons. But if*; 
the property is joint pro- 
perty he is hound to main- 
tain his adult sons also. 
Daughters . A father is hound 
to maintain his unmarried 
daughters. A daughter on' 



her marriage ceases to be a 
member of her father’s fami- 
ly ana is therefore not en- 
titled to maintenance from 
him.. 

Grand -children . A grandfetber 
is under no obligation to 
maintain his grand -children. 
Parents . A son must maintain 
his aged parents. 
msqualified heirs . If a son 
or other heir is excluded 
from inheritance on account 
of some disability he and 
his family are entitled to 
maintenance out of the pro- 




perty inherited. 

IlleKitiimte sons and daugh - 
ters . ■ Illegitimate sons must 
he maintained hut not the 
illegiti ma t e dau ght e r s . - 
life . A wife is entitled to 
h e ■ 'na i n t a 1 n ed by h e r hu sh and 

v/hether he possesses proper- 
ty or not. The ohligation 
to maintain arises from the 
existence of relationship ^ 
is independent of the posses 
-Sion of property. A wife*s 
first duty is to sn.hmit to 
her hushand and to remain 
under his roof and protection. 




3he is not eititled to sepa- 


rate maintenance unless she 
proves that by reason o± 
his 'nisconauct , or for other 
justifying cause she is com- 
pelled to live away from him, 
iJnlciiidness not amounting to 


cruelty, oakinj 
wife, ordinary 


of second 
quarrels are 


not sufficieni 
title a wife to 


causes .to ori- 
el aim sepa- 


rate rnaintejiance. but if the 
husband kept a concubine in-v 
the house and treated her 


with cruelty so as to ejidan- 
ger her life she enay claim 




separate maintenance. But an 
line Baste wife cannot claim 
maintenance.- A wife is en- 
titled to maintenance even 
if her liusband changes his 
religion. 

Widow . A widow who does not 
succeed to her husband's pro 
“perty as heir is entitled tO' 
maintenance out of her hus- 
band's separate property and 
'also from the joint family 
property. A widow is not 
bound to live with her hus- 
band's family and she does' 
not lose her right to main- 




tenance by going io a reside 
elsewhere. Bul she nust not 
he unchaste and lead an im- 
proper life. The amount of 
•nainteiiance is determined hy 
taking into consideration 
the value of the estate and- 
the position of the husband 
a :d the widow and the amount 
of 3tridhai]_ if it is of a 
productive nature. But the 
clothes and jewels will noi 
be oaken into account. The 
amount may be increased or 
diminished according as the 
circumstances of the family 




change . Maintenance is not 
a charge upon the estate oi 
the deceased husband and a 
bona fide purchaser may pur- 
chase the estate free of 
such charge, debts contrac- 
ted by the husband roust be 
paid first if they v^rere in- 
curred for the benefit of 
the family. In an undivi- 
ded family, a vado\¥ is en- 
titled to live in the family 
dwelling house. But if the 
house is sold, a suitable 
residei.ee should be found fo 
her. A right to future 



maintenance cannot te trans 
1‘erred or attached tut tiie 
right to arrears of mainte- 
nance can he. 




V. 


GHAPTE?. 
idhan , 

■ / 

Strdalian means., literally 
''a v/oman’s property".' Pro- 
perty obtained in the fol- 
lowing ways is Stridhan ; — 

1. By gift before nupjtial 
fire, 2. by gift at the bri- 
dal procession, 3. by gift 
through affection by her 
father-in-law, 4. by gifts 
from her father or, mother or 
brother, 5. by gifts from her 
husband's relations after 
marriage. Property received . 
by a woman either through 




inheritance or partition is 

not her btriclhan as it does 
not descend to het heirs hut 

goes to the heirs oi herhys- 
■hand. All the property ac- 
quired hy a Hindu female is 

not her Stridh.an; only the 
property acquired in the nan 

-ner mentioned above is her 
Stridhan. The distinction 
Detv/een the property which 

is her Stridhan cl; that 
v^hich is not ife iiiiijurt8,nt 
in tv7o ways. First as re- 
'gards the’pO¥'er of aliena- 

it t 

tion. If the property 
is Stridhan, it vail pass 

to . her -• heirs , i . e . , to 




her Uiimarried da'ighter, 
daughter, and daughter’s 
issues, otherwise it vjould 
go to the heirs of her hus- 
band. . Oyer her^ dtridnan^a 
female has absolute power; 
she can sell it or give it 
away to whomsoever she may 
like. An iramoveable -proper- 
ty given by her husband as 
an absolute gift to his wife 
is her dtridhan ana she has 

got full power over its dis- 

% 

po.sal; but if the gift is 
not absolute then her power 
over it is limited and she 




cannot dispose it of without 

liis consent. Property pur- 
chased hy a woman with her 
otridhan is her 3tridiian. 

D -3 ring maidenhood a Hindu 
.female can dispose of her 
otridhan. of every descrip- 
tion at her pleasure; during 
the lifetime of her husband 
a wife can dispose of only 
that kind of Stridhan which 
is called daudayika > i.e., 
gift from relations, but not 
the property which is given 
by the husband; during • 
widowhood she can dispose of 






irom v/hom stie inherited it. 

A Hindu v/ife is compeuent to 
contract hut her liahilily 
is limited to- her otridhan. 

•7oman*s urouertv 
The only females that can 
inherit property of a male 
ar e - (1 ) the w i d o w •, ( ; 0 dai x gli 
-ter, (5) mother, (‘^i)fatherfe 
.mother, (5 ) father * s ifether 's 
mother. They take only a 
limited interest in the pro- 
perty and on their death the 
property passes to the heirs 
of uie males from v/hom they 
inherited it. But in Borahay 




the daughter takes absolu- 
tely. The heirs of the 
last owner, who would suc- 
ceed to the property on the 
death of uhe widow ‘or the 
fe’^iale heir are called re - 
versioners . A v/idow is the 
ov/ner .of the property isi- 
herited by her and she com- 
pletely represents it. .dut 
her powers over its disposal 
are. limited. Her pov/er over 
the income from the property 
-is absolute; she can dispose 
it of in any way she may 3iice. 
3he is not bound to make any 




savings. ' To sell any im- 
moveable property she must 
sho w ( 1 ) . 1 egal n e c e s si ty , 
such as heneiit to the soul' 
01 her dead husband or any 
worldly necessity, (2) the 
person making the property 
must prove that he made in- 
quiries Into the necessity & 
honestly believed that it 
-existed. The burden of prov*. 
-ing the necessity lies on 
the person who buys or raortv 
gages the property from the 

j 

widd.w. ' 3he may dispose of 
the^v/hole of the property 




v/ith t;he consent of 'the ' 
risversioners. Her pov/er in 
the manasement o£ 'the state 
is like the power of a mana- 
ger in the state of an in- 
fant. 3he can he stopped 
from committing v«^aste or 
injuring the property hy a 
reversioner. 




CHAPTER VI . 

Gifts. 

Gift consists in the giv- 
ing up of one’s right in' 
property and the creation 
of the right' of another.- 
This creation of the right 
IS completed on the accep- 
tance of the gift hy that 
another hut not otherv/ise. 

A hindu can dispose of hy 
gift his separate or self 
acquired property, feuhject 

to the claims of those who 

to 

are entitled/oe maintained 
hy him. ®ere the family is 




joiilu no membor of the 
joint family can dispose of 
the property not even his 
share hy gift. Under the 
Hindu law it is not neces- 
sary that a gift he in writ 
-ing hilt it is necessary 
that the delivery of the pos 
-session of the subject of 
the gift should he made hy 
the donor to the donee. But 
this law has been modified 
hy the British law and now 
for the purpose of maiving a 
gift of immoveable property 
the transfer must he made hy 




a rebistered insor-iment 
sii;died t)y oiie donor and 
attested by two witnesses. 
Delivery oX possession is 
not necessary under the 
British law. But in the 
case oX moveable property 
the trail sXer may be- eXXected 
by a registered instrument 
or delivery oX possession. 

A ^.iXl cannot be made to a 
person who V 78 .s not in exiST 
fence at the date oX the 
c^iXt. A giXt is not valid 
because the donor reserves 
the use oX income Xrom the 




property for his life. If a 

gift is hurdenea with a coilt 

-ditioii absolutely stopping 

, > 

the donee from alimiating ‘or 
from partitioning it, the 
condition is considered in- 
valid hut the gift good. A 
gift to vdiich an immoral 
condition is attached r emails 
good and the condition is 
declared void. If a gift is 
made to a class of persons 
some of whom are capable of 
talcing vmile others are not, 
it is valid as regards those 
who are capable of taking & 




invalid as regards others. 

A gift once completed can- 
not he revoked unless it v/as 
obtained hy I'raud or undue 
influence. A trust can he 
created hy a v/riting in 
case of imrnoveahle property 
signed hy the author of the 
trust and registered; and 
in case of moveahle proper- 
ty hy delivery of the pro- 
perty. 




CHAPTER. VII. 

Minority & GuardiansHip. 

Under Hindu Law mino- 
rity ends with the 15th or 
16th year; hut according to 
the British Law it ends on 
the completion of the 18th 
year and where a guardian 
has been appointed hy the 
Court of Wards on the com- 
pletion of the 21st year. 

Guardians are divided, 
into three classes :- 

1. Natural guardians. 

2. Guardians appointed hy a 




a fatlier by will. 

3. Guardians appointed by 
the. District or High Court. 
Natural Guardians . The 
father is the natural guard- 
ian of the person & property 
of his minor children. Next 
to him comes the mother un- 
less the father- has appoint- 
ed another person. Failing 
the parents the court may 
appoint a paternal male 
relation and in his absence - 
a maternal relation as a 
guardian. The Court has no 
power to appoint a guardian 




of the minor whose father 
is living and is fit to be 
a guardian. If the minor 
is a member of the joint 
family of which the father 
is a manager the father is . 
entitled to manage the 
minor's interest in the 
property. After the father's 
death the management passes 
to the eldest son as a 
manager. The. mother is 
not entitled to the custody 
of the joint property hut 
she is entitled to the 
custody of the person and 




the separate property of 
the minor.. If all the sons 
are minors the court may 
appoint a guardian until 
one of them attains major- 
ity. The husband is the 
lawful guardian of his 
minor wife and is entitled 
to require her to live with 
him however young she may 
he unless there is a custom 
to the contrary. The mother 
is the lawful guardian of 
her illegitimate children. 
In the case of loss of 
caste, change hy parents 




of religion the court shouM 
do wtiat it thinks to "be in 
the interest of the child 
in each case. 

Powers of natural guardian. 
The natural guardian of a 
Hindu minor has power to 
mortagage or sell any part 
of the property in case of 
necessity or for the benefit 
of the estate. He can enter 
into contracts and do all 
other acts reasonable and 
proper for the benefit of 
the property and for the 
advantage of the minor. 



He can not iDind tlie minor 
or his property for the 
purchase of immoveable 
property by a contract. 

The act in order to bind 
a minor must be done in the 
capacity of a guardian. He 
may enter into a compromise 
on behalf of his minor. 
Guardians appointed by wilL 
A Hindu father may by word 
of mouth or writing appoint 
a guardian for his children 
so as to exclude the mother. 
A mother can not appoint a 
guardian by will. Such 




guardian will act subject' 
to the restrictions imposed 
by the will. 

Guardians apnolnted by . 
Courts. The District court 
or the High court can apr 
point a guardian to the 
person and property ot the . 
minor, ' provided the pro- ^ 
perty is the separate pro- 
perty of the minor.- He can 
^ienate the property with- 
out the previous permission 
..of the court. A court may 
appoint in the case of Joint 


family. the manager of the 




family, guardian to watch 
the interest of the minor 
member. 

A guardian who has been 
deprived of the possession 
of the minor may proceed by 
a suit against the person 
in wrongful possession of 
the ward. 



